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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Sri K.C. Boro, A.J.S.  

Ref: G.R. Case No.1743/14 

                          State                      

                           -vs- 

                1. Swapan Rahi Das, 

               2. Manai Gayari, 

   3. Amir Ali,   

   4. Nur Mahammad and 

   5. Ranjit Ramchiary  ..…….. Accused persons.  

 

u/s-379/34 IPC 

EVIDENCE RECORDED ON  : 19.05.17, 31.05.17, 04.08.17,    

       22.02.18, 06.04.18 & 28.11.18. 

ARGUMENTS HEARD ON   : 27.03.19 & 09.04.19. 

JUDGMENT DELIVERED ON  : 09.04.19. 

ADVOCATES APPEARED : 

For the State    : Mr. D. Talukdar, Ld. A.P.P. 

For the Accused            :  Mrs. D. Baruah, Mr. P. Das and Mr. K.   

      Barman, Ld. Advocates. 

 

J U D G M E N T 

1.     The case of the prosecution, in brief, is that an FIR was filed on 

25.11.14 before the O.C of Nalbari PS by the informant Pranab Kalita alleging 

inter-alia that on 23.11.14, at night, somebody had stolen their tractor bearing 

Regd. No.AS 14 C 3452 from their garage. The informant further contended that 
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the tractor was in the name of his father Sri Biren Kalita. Hence, the instant case. 

2.   On receiving the case, the Nalbari P.S. registered Nalbari P.S. Case 

No.779/14 u/s-379 IPC and started investigation. On completion of investigation, 

the I.O laid charge-sheet against the accused persons namely Md. Nur 

Mahammad Ali @ Bhekli, Ramani Rajbongshi, Swapan Rahi Das, Md. Amir Ali, 

Ranjit Ramchiary @ Boro and Monai Goyari @ Boro u/s-379 IPC. 

3.   In pursuance of the process issued, the accused persons appeared 

before the court and on their appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused persons. 

Thereupon prima facie case was found against the accused persons u/s-379/34 

IPC and the charges of the offences u/s-379/34 IPC were framed, read over and 

explained to the accused persons and they were asked whether they would plead 

guilty of the offences charged or claimed to be tried. They had pleaded not guilty 

and claimed to be tried. 

4.  During the trial, accused Ramani Rajbongshi was declared as 

proclaimed offender as he failed to appear in the court and case is filed 

temporarily against him. The prosecution side examined eight (8) witnesses 

including the I.O. 313 Cr.P.C. statements of accused persons were of complete 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the argument of both the sides.  

  

                            POINTS FOR DETERMINATION  

   •    Whether the accused persons in furtherance of 

common intention on 23.11.14, at night, at Udaipur under Nalbari PS 

committed theft of a tractor bearing Regd. No.AS 14 C 3452 by taking it 

out of the possession of Pranab Kalita and thereby committed an offence 

punishable u/s 379 I.P.C. ? 

                     

           DECISIONS AND REASONS THEREOF 
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6.         PW.1 is informant Pranab Kalita. He deposed that somebody had 

stolen his tractor vehicle bearing Regd. No.AS 14 C 3452 from the garage of his 

residence at night. Thereafter, on the next day morning, he filed ejahar in the 

police station. Ext.1 is the ejahar and Ext.1(1) is his signature. After three days, 

his vehicle was recovered at Kumarikata kuweri. One Jaydev Barman had kept 

the tractor at the kuweri. Thereafter, he saw accused persons namely Tipu, 

Swapan, Nur Mahammad and Amir Ali in the police station. Thereafter, he took 

the zimma of his tractor. This witness stated that he has not seen the two boro 

youths in the police station. 

7.         During cross-examination for accused Monai Goyari, Amir Ali and 

Nur Mahammad Ali, this witness deposed that the tractor is in his father's name. 

He does not know who had stolen his tractor vehicle. The tractor was recovered 

by police. He does not know from whose possession police recovered the vehicle. 

8.         During cross-examination for accused Ranjit Ramchiary, PW.1 

denied that before filing of the ejahar, he gave the tractor to one person to ply 

on rent. PW.1 admitted that he filed the ejahar on the next day of the incident. 

9.         During cross-examination for Swapan Rahi Das, PW.1 stated that 

Swapan Rahi Das lives near his village. 

10.         PW.2 is Hitesh Bezbaruah. This witness deposed that accused 

Ramani used to drive his tractor some days ago. About three years ago, one 

night, the tractor of Pranab disappeared from his garage. On the next day, he 

came to know about the incident. The tractor was in the house of one Jaydev. 

When police visited the residence of Jaydev, the wife of Jaydev rang her husband 

and thereafter, Jaydev handed over the engine of the tractor at police station. 

Later on, police also brought the trailer. 

11.          During cross-examination for accused Monai Goyari, Amir Ali and 

Nur Mahammad Ali, this witness deposed that he came to know about the 

incident from Pranab. Police recovered the tractor. He does not know who had 

stolen the tractor vehicle. 

12.         During cross-examination for accused Swapan Rahi Das, this 

witness deposed that he does not know who took the tractor to Darangamela. 
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13.         During cross-examination for accused Ranjit Ramchiary, this 

witness deposed that he does not know from where the vehicle was recovered. 

14.         PW.3 is Lakshi Bezbaruah. He deposed that he does not know the 

informant and the accused persons. He stated that he has to come to police 

station as he is VDP Secretary.  About three years ago, one day, he was at police 

station and then police seized a tractor and obtained his signature in the seizure 

list vide Ext.2. Ext.2(1) is his signature. 

15.         During cross-examination, this witness deposed that he has no 

knowledge from where police brought the tractor. 

16.         PW.4 is Hasen Ali. He deposed that about two years ago, one day, 

police of Nalbari PS took his vehicle on rent and went to Kumarikata. Then, they 

found the vehicle at Kumarikata OP and Kumarikata OP handed over the vehicle 

to Nalbari PS. He was asked to put his signature in the seizure list vide Ext.2 and 

Ext.2(2) is his signature. 

17.         During cross-examination, this witness deposed that he does not 

know from where police of Kumarikata OP brought the tractor vehicle. He does 

not know what was written in the seizure list. 

18.         PW.5 is I.O Dipankar Saikia. He deposed that on 22.09.2015, he 

was working as Traffic In-charge of Nalbari PS. On that day, he was handed over 

a Case diary of Nalbari PS Case No.779/14 u/s-379 IPC. Upon going through the 

Case diary, he found that first I.O of this case was S.I Bhaskar Deogharia and 

Second I.O of this case was Mantu Das. Upon perusing the case diary, he found 

that five accused of this case were already arrested by the previous I.Os. Only 

one accused Monai Goyari was yet to be arrested. From the statements of the 

previous accused, he found materials against accused Monai Goyari. Already the 

accused was arrested in connection with Nalbari PS Case No.107/16 u/s-379 IPC. 

He gave prayer before the concerned Eleka Magistrate for showing Monai Goyari 

as an arrested accused in this instant case. The prayer was allowed. On the basis 

of the investigation conducted by the previous I.Os and after going through the 

Case diary, he filed charge-sheet against accused persons namely Nur 

Mahammad, Swapan Rahi Das, Amir Ali, Ranjit Ramchiary, Ramani Rajbongshi 

and Monai Goyari u/s-379 IPC. Ext.3A is  the charge-sheet and Ext.3A(1) is his 
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signature. 

19.         Cross-examination is declined. 

20.         PW.6 is I.O Bhaskar Dwegharia. He deposed that on 24.11.14 at 

09.00 am, when he was working as town patrolling I.C, somebody informed him 

that a tractor bearing registration No.AS 14 C 3452 was stolen from Puspakpur. 

He went to the Nalbari P.S., and he noted down the information in the General 

Diary as GDE No.599 dated 24.11.14. On the same day, he went to the place of 

occurrence and recorded the statements of Pranab Kalita and Hitesh Bezbaruah. 

He used his sources to find out the tractor. He was informed by his sources that 

on 25.11.14 Ramani Rajbongshi @ Tiku, Swapan Rahi Das, Amir Ali, Nur 

Mahammad are involved in the theft. He apprehended the aforesaid persons for 

the sake of investigation and at about 9 pm., upon interrogation Ramani 

Rajbongshi was found to have stolen the tractor along with three accomplices. 

On the same day, informant Pranab Kalita filed a written FIR in Nalbari P.S. On 

receipt of the FIR, the O.C registered Nalbari P.S Case No.779/14 u/s-379 IPC 

and he was given the task of investigation. He recorded the statements of 

informant Pranab Kalita in the police station. He visited the place of occurrence 

and recorded the statements of other witnesses. As per statement of Ramani 

Rajbongshi, they went to Kumarikata and with the help of Kumarikata police they 

failed recover the stolen tractor from Sishubagan on that day. He recorded the 

statement of Rebika Basumatary, w/o Joydev Basumatary. From her statement 

they learnt that Joydev Basumatary had given the tractor for repairing. On the 

next day Joydev Basumatary surrendered the tractor in the Kumarikata outpost. 

Accordingly, on 26.11.14 the tractor was seized from the possession of Joydev 

Basumatary in presence of witnesses vide seizure list Ext.2 and identified by 

accused Ramani Rajbongshi and Swapan Rahi Das. Ext.2(3) is his  signature. As 

per court's direction the vehicle was given in the zimma of owner Biren Ch. 

Kalita. Ext.3 is the seizure list by which the tractor's documents were seized in 

presence of witnesses. Ext.3(1) is his signature. The accused were arrested and 

forwarded to judicial custody. Thereafter the O/C Nalbari P..S, endorsed S.I., 

Mantu Das to carry out the rest of the investigation. Accordingly, he handed over 

the CD to the O.C Nalbari P.S., on 25.03.15. 

21.         During cross-examination for accused Amir Ali and Nur 
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Mahammad, the I.O deposed that he has not mentioned in the case diary from 

what source he received the information that the tractor was stolen. On the basis 

of the G.D. Entry he went to the house of Pranab Kalita. Ejahar was received on 

25.11.14 at about 9:45 PM. At 9;50 PM., on 25.11.14 he was given task of 

investigation. He did not draw the sketch map of the place from where the 

tractor was stolen. Informant Pranab Kalita did not state before him that he saw 

the accused Nur Mahammad and Amir Ali in the police station. He did not record 

the 164 Cr.P.C., confessional statement of accused Ramani Rajbongshi @ Tiku. 

22.         During cross-examination for accused Swapan Rahi Das, the I.O 

deposed that Ext.2 seizure list was prepared on 26.11.14 at 10:30 AM., There is 

no mention about the registration number of the tractor in Ext.2. It is not 

mentioned in Ext.2 that the seized vehicle was tractor. As per arrest memo found 

in the case record of accused Ramani Rajbongshi, Sapanrohi Das, Amir Ali and 

Nur Mahammad the date of arrest is shown as 27.11.14. He himself prepared the 

arrest memo. In the FIR Ext.1 there is no mention of any G.D. number. He has  

not seen any extract copy of G.D. entry with the FIR Ext.1. It is not a fact that 

Ramani Rajbongshi and Swapan Rahi Das identified the tractor when it was 

recovered. 

23.         Cross-examination for accused Ranjit Ramchiary and Monai Goyari 

is declined. 

24.         PW.7 is Joydev Basumatary. He deposed that he knew neither the 

informant nor the accused. About four years ago, one night, somebody had left a 

tractor vehicle in front of his residence. On the next morning, he saw the tractor 

and he informed the police. As the key was in the tractor, so, he took the tractor 

to police station. He does not know who was the owner of the tractor. He has not 

seen who had left the tractor in front of his residence. 

25.         Defence declined to cross-examine this witness. 

26.         PW.8 is Rebika Basumatary, wife of PW.7. This witness deposed 

that she also does not know the informant and the accused persons. The incident 

occurred about four years ago. Somebody had left a tractor vehicle near their 

residence. She does not know who had left the same near their residence. She 

saw the tractor at night. Thereafter, her husband took the tractor to Kumarikata 
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OP. Police did not record her statement. 

27.         Cross-examination is declined. 

28.         These are the materials on record. 

29.         Section 379 IPC 

        Section 378 IPC: Whoever, intending to take dishonestly any that 

person's consent, moves that property in order to such taking, is said to commit 

theft. 

        Explanation.1 – A thing so long as it is attached to the earth, not 

being moveable property, is not the subject of theft; but it comes capable of 

being the subject of theft as soon as it is severed from the earth. 

         Explanation.2 – A moving effected by the same act which effects 

the severance may be a theft. 

        Explanation.3 – A person is said to cause a thing to move by 

removing an obstacle which prevented it from moving or by separating it from 

any other thing, as well as by actually moving it. 

        Explanation.4 – A person, who by any means causes an animal to 

move, is said to move that animal, and to move everything which, in 

consequence of the motion so caused, is moved by that animal. 

        Explanation.5 – The consent mentioned in the definition may be 

express or implied, and may be given either by the person in possession, or by 

any person having for that purpose authority either express or implied. 

30.         In order to constitute the offence of theft, the person must have 

removed moveable property out of the possession of another person dishonestly 

and without that person's consent. If any single element out of the above 

element is missing, the prosecution fails. Intention is the gist of the offence u/s-

379 IPC. The intention to take dishonestly exists when the taker intends to cause 

wrongful gain to one person or wrongful loss to another person. 

31.        Now let us see whether the prosecution has been able to bring 

home the guilt of the accused persons beyond all reasonable doubt. First of all, 
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let me scrutinize the evidence on record. PW.1 informant Pranab Kalita stated in 

his evidence that somebody had stolen his tractor vehicle bearing Regd. No.AS 

14 C 3452 from the garage of his residence at night. Thereafter, on the next day 

morning, he filed ejahar in the police station. PW.1 further deposed that after 

three days, his vehicle was recovered at Kumarikata kuweri. He also stated that 

one Jaydev Barman had kept the tractor at the kuweri. Thereafter, he was given 

zimma of his tractor. But, during cross-examination, this witness categorically 

deposed that he has no knowledge who had stolen his vehicle, further he does 

not know from where, police recovered his tractor vehicle. Hence, no 

incriminating material transpires against the accused from the evidence of PW.1. 

Next we come to the evidence of PW.2, Hitesh Bezbaruah. From his evidence, it 

appears that he is a hearsay witness. He knew about the incident on the next 

day from the informant. He further deposed that one Jaydev Barman had handed 

over the engine of the tractor before the police station and later on, police 

brought the trailer, but during cross-examination, this witness admitted that he 

has no knowledge who took the tractor to Darangamela and that from whom 

police recovered the vehicle. He also does not know who had stolen the vehicle. 

Hence, this witness has also attributed nothing to the prosecution story. Next we 

come to the evidences of seizure witnesses viz. PW.3 Lakshi Bezbaruah and PW.4 

Md. Hasen Ali. From their evidences, it appears that while they were in Nalbari 

PS, police seized a tractor vehicle and obtained their signature in the seizure list. 

But, during cross-examination, PW.3  admitted that he has no knowledge from 

whom police brought the tractor and that PW.4 specifically deposed that he does 

not know what is written in the seizure list. Hence, the seizure list Ext.2 is not 

proved. Next we come to the evidences of the witnesses namely PW.7 Joydev 

Basumatary and PW.8 Rebika Basumatary.  The Investigating Officer PW.6 

claimed that PW.8 Rebika Basumatary had stated before him that her husband 

Joydev had given the tractor for repairing and on the next day, Joydev 

Basumatary had surrendered the tractor in the Kumarikata Out Post afterwhich 

the same was seized by him and the same is identified by accused Ramani and 

Swapan Rahi Das, but interestingly, PW.7 Joydev Basumatary stated in his 

evidence that about four years ago, one night, somebody had left a tractor in 

front of his residence. On the next day morning, he saw the same and informed 

police. As the key was in the tractor, so he took the tractor to police station. His 

evidence is fully corroborated by PW.8 his wife Rebika Basumatary. She also 
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stated that about four years ago, one night, somebody had left a tractor vehicle 

near her residence and thereafter, her husband handed over the tractor to 

Kumarikata Out Post. PW.7 and PW.8 have not implicated the accused persons in 

any way. The prosecution also has not prayed before this court to declare these 

witness as hostile. Besides, PW.5 and PW.6 are Investigating Officers and they 

are formal witnesses. 

32.         From the available materials on record, it is found that PW.1, PW.2, 

PW.3, PW.4, PW.7 and PW.8 have not implicated the accused persons of commission of 

offence u/s-379/34 IPC. They have not stated anything incriminating material regarding 

the incident against the accused persons. Furthermore, as per the FIR, Ext.1, the incident 

occurred on 23.11.14 at night and the FIR was filed on 25.11.14 at about 9.45 pm. The 

informant has not explained the delay of one day of late filing of the FIR in his FIR as 

well as in his evidence. 

33.   In the end, it is summarized herewith that the prosecution has 

failed to prove the guilt of the accused persons namely Swapan Rahi Das, Monai 

Goyari, Amir Ali, Nur Mahammad and Ranjit Ramchiary u/s-379/34 IPC to base a 

conviction beyond all reasonable doubt. 

34.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused persons namely 

Swapan Rahi Das, Monai Goyari, Amir Ali, Nur Mahammad and Ranjit Ramchiary 

are acquitted of the offences u/s-379/34 IPC and set at liberty forthwith. 

35.   Seized article is to be disposed of as per law. 

36.   Case is filed temporarily against accused Ramani Rajbongshi. 

37.   Bail bond will stand cancelled after six months. 

38.   Judgment is written in separate sheets and delivered in open 

court.  

   Given under my hand and seal of this court on this the 09th day of 

April, 2019.          
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                                         (Sri K.C. Boro) 

                      Chief Judicial Magistrate 
                 Nalbari.   
 

 

   Dictated and corrected by me 

             

 

            (Sri K.C. Boro) 

    Chief Judicial Magistrate 
           Nalbari 

   A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1  - Pranab Kalita, informant. 

PW.2  - Hitesh Bezbaruah. 

PW.3   - Lakshi Bezbaruah. 

PW.4   - Md. Hasen Ali. 

PW.5   - I.O Dipankar Saikia. 

PW.6   - I.O Bhaskar Dewgharia. 

PW.7   - Joydev Basumatary. 

PW.8  - Rebika Basumatary. 

 

 

Witnesses for the defence 

None 

 

 

Prosecution Exhibits 

Ext.1   - FIR. 

Ext.1(1)  - Signature of Pranab Kalita, informant. 

Ext.2   - Seizure list. 

Ext.2(1)  - Signature of PW Lakshi Bezbaruah. 

Ext.2(2) - Signature of PW Md. Hasen Ali. 

Ext.2(3) - Signature of I.O Bhaskar Dewgharia. 
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Ext.3   - Seizure list. 

Ext.3(1)  - Signature of I.O Bhaskar Dewgharia. 

Ext.3A - Charge-sheet. 

Ext.3A(1)  - Signature of I.O Dipankar Saikia. 

 

Defence Exhibits 

None 

 

                                                           (Sri K.C. Boro) 

                                                         Chief Judicial Magistrate,  
                  Nalbari.   


